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to an insurer which associates in but does not seek to control the defence of an action or an insurer
who is only reimbursing defence costs. They assert that, with the exception of privileged advice
or communications between the Applicants and their coverage counsel regarding insurance
coverage, they® have a contractual entitlement to full disclosure, which they define as follows:

all documents or information of any kind, in whatever form, whether verbal,
electronic or in writing, relevant to the [Underlying Claims] SDM and [Loblaw]
currently face and any others that may surface, including defence counsel’s
strategic and analytical quantum and liability assessment reports on the status of,
evidence developed in and anticipated future steps in the litigation of the
[Underlying Claims].

(“Full Disclosure Information™)

[147] The Chubb Group argues that the true purpose of the DRA proposed by the Applicants is
to improperly restrict the insurers’ ability to take all Full Disclosure Information into account when
considering coverage under their respective policies. They state that in addition to being
contractually entitled to Full Disclosure Information, they reasonably require such disclosure in
order to assess their contractual obligations to one or more Applicants, and as a matter of law to
comply with the statutory and regulatory obligations imposed on all property and casualty insurers
in Canada to maintain an adequate margin of assets over liabilities.

[148] The Chubb Group states that they have the right and good faith duty to use Full Disclosure
Information for all purposes, including the assessment of insurance coverage, and the good faith
duty to update their respective policyholders on that assessment for indemnity under their
respective policies. They also submit that to assess “liabilities”, an insurer must understand its
exposure to potential indemnity, and that this is of particular importance when assessing a very
large potential exposure. The Chubb Group
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coverage portion and the claims handler handling the defence portion. However, Chubb
acknowledges that the defence and coverage information for all insureds is available to one person
who is one or two steps removed from the handler in the hierarchy. Chubb argues that this person
has a “legitimate need to know” Full Disclosure Information in order to obtain authority with
respect to Chubb’s policy obligations and to set appropriate financial reserves. Chubb’s position
is that its internal procedures are a reasonable and appropriate response to the Applicants’
concerns, and that the Applicants’ proposed DRA is unnecessary, unprecedented and unsupported
by any authority.

[151] Markel. Markel has not implemented split-handling between coverage and defence. It
argues that its handling protocols address party-based conflicts and that, on the evidence, there is
no coverage-based conflict. Markel submits that its remoteness (i.e. Markel seeks no control over
the defence), its code of conduct and the involvement of its coverage counsel protect against the
risk of coverage assessment steering the defence in Markel’s favour. Markel has confirmed that it
intends to use any Full Disclosure Information to inform, update and convey Markel’s coverage
position, including advising if there is a potential basis for a coverage denial. It argues that the
Applicants’ proposed DRA constitutes partial performance of their obligations under the policy
and impedes Markel’s good faith duty to timely, accurately and effectively update and convey its
indemnity position to its policyholders.

[152] Markel acknowledges that the claims examiners who handle the files of Markel’s two
insureds who are involved in the Underlying Claims report to the same person, who has access to
all the information. However, it points out that the claims examiners are required to sign a
document acknowledging their review of, and agreement to abide by, a claims-handling manual
and associated code of conduct (which are not in evidence).

[153] QBE. QBE argues that concerns related to coverage-based conflict do not apply to it as its
involvement is limited to the reimbursement of defence costs, and there will be no influence
whatsoever by QBE on how legal counsel who are currently defending the Applicants conduct the
defence of the Underlying Claims, now or in the future. Thus, QBE is further removed from the
defence than other insurers. Despite its limited involvement, QBE’s position is that it requires Full
Disclosure Information in order to provide it with: (a) an understanding of the risk assessment in
the Underlying Claims, (b) candid dialogue on the chances of any successful defences, and (c) an
understanding of the basis for a reasonable compromise of the Underlying Claims.

[154] QBE submits that it has addressed party-based conflicts, notably conflicts related to Teva,
by implementing a protocol internally. It has proposed a defence reporting agreement that provides
that Privileged Defence Information will only be received by or available to persons designated as
authorized representatives, and no-one else. QBE’s proposed defence reporting agreement also
provides that in the event of any dispute between QBE and the Applicants respecting coverage in
relation to the Underlying Claims, QBE will never seek to use or rely on Privileged Defence
Information in any way in that dispute, including but not limited to attempting to have Privileged
Defence Information admitted into evidence in a proceeding. The main difference between the
DRA and QBE’s proposed defence reporting agreement is that QBE’s proposed agreement does
not include a term that QBE’s authorized representatives will not have any involvement of any
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kind with respect to the assessment or determination of coverage issues in relation to the
Underlying Claims, unless the Applicants provide their prior written consent.

[155] RSA. RSA did not expressly take a position on the issue of the proposed DRA, but its
position is that Loblaw should be represented by unconflicted independent legal counsel going
forward.

b. General principles regarding the reciprocal duty of utmost good faith

[156] An insured and an insurer owe each other a reciprocal duty of utmost good faith. The duty
of utmost good faith and fair dealing between insurer and insured has developed with a view to
facilitating the honest, fair, and expeditious resolution of insurance claims: Trial Lawyers
Association of British Columbiav. Royal & Sun Alliance Insurance Company of
Canada, 2021 SCC 47 at para. 36 (“TLABC”).

[157] Pursuant to this duty, an insured must act in good faith by disclosing facts material to the
insurance policy and the claim, including all the facts that are material to the risk: see
Bhasinv. Hrynew, 2014 SCC 71 at paras. 55, 86; TLABC at para. 35; and Canadian Newspapers
Co. v. Kansa General Insurance Co. (1996), 30 O.R. (3d) 257, 1996 CanLII 2482 (C.A.)
(“Kansa”). In TLABC, the Supreme Court indicated that an insured has a duty to disclose any
information in his possession which might have voided their coverage (the consumption of alcohol
in that case): see para. 36.

[158] In Kansa, the Court of Appeal stated that the insured’s duty of co-operation required that
it inform an insurer with a right to defend the action of significant developments in the litigation
so as to allow the insurer to make an informed decision about the continued defence of the action.

c. General principles regarding conflicts between the interests of the insured and
the interests of the insurer

[159] Where a lawyer is appointed by an insurer to defend its insured, the lawyer’s primary duty
is to the insured, even though the lawyer is paid by the insurer and the insurer may eventually have
to pay the claim against its insured. The lawyer owes a duty to fully represent and protect the
interest of the insured and must represent and act on behalf of the insured with the utmost loyalty.
See Hoang v. Vicentini, 2015 ONCA 780 at para. 14 (“Hoang”). See also Reeb v. The Guarantee
Company of North America, 2017 ONCA 771 at para. 13 and Mallory v. Werkmann Estate, 2015
ONCA 71 at para. 29.

[160] The case law recognizes that the potential for conflict between the interests of an insurer
and its insured invariably exists because of the insurer’s separate obligations to defend and to
indemnify. However, not every potential conflict between the interests of the insurer and its
insured requires the insurer to yield the right to control the defence, a right it contracted for in the
policy of insurance. To require the insurer to yield control, the insured must meet the reasonable
apprehension of conflict of interest test. See Hoang at paras. 15-16.
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[161] The issue of conflict of interest between an insurer and an insured was discussed in detail
by the Court of Appeal in Brockton (Municipality) v. Frank Cowan Co., 2002 CanLII 7392, 57
O.R. (3d) 447 (C.A.) (“Brockton™). In that case, the central issue was whether the insured had the
right to take over the control of the defence of civil actions from its insurer and had the corollary
right to appoint counsel for this purpose at the insurer’s expense (see para. 3). The insured argued
that the circumstances, including a reservation of rights by the insurer, created an appearance of
impropriety requiring the insurer to surrender control of the defence. The Court of Appeal
disagreed with the insured’s position.

[162] The Court of Appeal stated that, in the first instance, the insurer has the right to control the
defence, which includes the appointment of counsel. However, the insurer’s right to control the
defence is not absolute — as stated above, it can be removed if there is a reasonable apprehension
of conflict of interest on the part of counsel appointed by the insurer. See Brockfon at paras. 31-

32,38, 43.

[163] After discussing the decision of LeBel J.A. (as he then was) in Zurich of Canada v. Renaud
& Jacob, 1996 CanLII 5801 (Que. C.A.), Goudge J.A. stated the following:

[42] In coming to this conclusion, LeBel J.A. noted that American jurisprudence
had moved towards a similar position and away from the broader basis for
shifting control of the defence to the insured that was articulated in Cumis. For
example, after Cumis, in Foremost Insurance Co. v. Wilks, 253 Cal. Rptr. 596
(1988), the California Court of Appeal made clear that not every case where the
insurer elects to defend the insured under a reservation of rights creates a conflict
of interest requiring the insurer to furnish independent counsel. If the reservation
of rights arises because of coverage questions which depend upon an aspect of
the insured’s own conduct that is in issue in the underlying litigation, a conflict
exists. On the other hand, where the reservation of rights is based on coverage
disputes which have nothing to do with the issues being litigated in the
underlying action, there is no conflict of interest requiring independent counsel
paid for by the insurer.

[43] I agree with the approach taken in Zurich and Foremost. The issue is the
degree of divergence of interest that must exist before the insurer can be required
to surrender control of the defence and pay for counsel retained by the insured.
The balance is between the insured’s right to a full and fair defence of the civil
action against it and the insurer’s right to control that defence because of its
potential ultimate obligation to indemnify. In my view, that balance is
appropriately struck by requiring that there be, in the circumstances of the
particular case, a reasonable apprehension of conflict of interest on the part of
counsel appointed by the insurer before the insured is entitled to independent
counsel at the insurer’s expense. The question is whether counsel’s mandate
from the insurer can reasonably be said to conflict with his mandate to defend
the insured in the civil action. Until that point is reached, the insured’s right to
a defence and the insurer’s right to control that defence can satisfactorily co-
exist.
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[..]

[47] The reservation of rights by the respondents was based on the monetary
limits of the policy and its exclusion of punitive and exemplary damages. The
reservation was not based on any conduct of the insured that would be in issue
in the underlying litigation. Hence, defence counsel was under no mandate to
show that the insured had acted in a way which would remove the insurer’s
indemnity obligation. Moreover, the insurer had appointed separate coverage
counsel, thereby removing any conflict that could have arisen from the
reservation of rights in this case.

[48] Counsel appointed by the respondents to defend the civil action was not
under any set of contradictory mandates in defending the civil actions. Counsel’s
single mandate was simply to provide a sound defence to those actions. This
counsel proceeded to do.

[49] The appellant’s complaint is really about the way counsel proposed to
conduct that defence. However, the tactics used in the defence remain the
province of the insurer where the insurer retains the right to control that defence.
One can sympathize with the appellant, given the catastrophic circumstances
which faced the community of Walkerton. However, absent an insurance
contract providing specific terms (for example, allowing the insured to direct
counsel appointed by the insurer in defence of claims arising from an
environmental disaster) the insurer’s right to control the defence remains unless
there is a reasonable apprehension of conflict of interest.

[50] T would therefore conclude that in the circumstances of this case the
respondents had not surrendered the right to control the defence of the civil
actions and were not obliged to pay for independent counsel retained by the
appellant.

[164] Based on Brockton, it was found in a number of cases that an insured was permitted to
appoint counsel of its choice and to conduct its own defence as a result of a reasonable
apprehension of conflict arising out of coverage issues which depended upon an aspect of the
insured’s own conduct that was in question in the underlying litigation,: see, e.g., Glassford v. TD
Home and Auto Insurance Co., 2009 CanLIl 10397, 94 O.R. (3d) 630 at paras. 28, 30-31 (Ont.
S.C.1.); Coakley v. Allstate Insurance Company of Canada, 2009 CanLIl 22549 at paras. 31-34
(Ont. S.C.J).); and Pabla v City of Mississauga, 2015 ONSC 5156 at para. 13.

[165] The Court of Appeal applied the principles set out in Brockton in Markham. The Court
noted that the issue in Markham was not whether the City had coverage for some or all of the
claims in the action, but which of two insurers was responsible to cover which claims in accordance
with their respective policies of insurance. Consequently, the Court of Appeal found that cases
that addressed the question of whether there was coverage for all or part of a claim, including the
cases referred to in the preceding paragraph, were distinguishable. See Markham at para. 98.



Page: 46

[166] The Court of Appeal found that each of the insured and the two insurers had conflicting
interests, and stated that the court must endeavour to balance the insured’s right to a full and fair
defence of the civil action with the insurers’ right to control the defence such that one insurer did
not abuse its right to defend and settle the claim to the detriment of the other insurer and/or the
insured: Markham at paras. 102-103. The Court of Appeal held that “[i]n situations such as this,
it is important to have in place mechanisms to minimize conflicts of interest and provide
meaningful protections to the party not having control of the defence”: see para. 104.

[167] Ultimately, the Court of Appeal approved the following protocol, which was the “split file”
protocol proposed by AIG with a few additional requirements (paras. 106 and 114):

a. The City’s defence as an additional insured would be handled and screened
internally so that [the other insured’s] information is held separately and kept
confidential from information in respect of the City claim;

b. Physical files would be scanned and converted into digital format upon receipt;

c. A file subject to the “split file” protocol would be digitally marked confidential and
would not be accessed by any other handler, including the handler responsible for
the defence of another adverse insured party. This is to protect confidential
information and avoid any perceived or actual “party-based” conflict of interest
between the insured interests;

d. The handlers for the City defence would be different from those handling the [other
insured’s] defence. Similarly, the handlers for coverage issues would be
different from the handlers for liability issues;

e. A claims handler in breach of the “split file” protocol would be subject to
disciplinary action and could be dismissed if confidential information is disclosed;

f. AIG agrees to work cooperatively with Lloyd’s to agree upon, appoint/instruct, and
pay for an independent defence counsel. That counsel will be different from AIG’s
coverage counsel;

g. AIG commits to sharing funding costs incurred in the City’s defence;
[The following terms were added by the Court of Appeal:]

h. The terms of this proposal must be provided in writing to those involved in
managing the defence;

i. Counsel appointed would be instructed to fully and promptly inform the City and
Lloyd’s of all steps taken in the defence of the litigation against the City such that
each would be in a position to monitor the defence effectively and address any
concerns;
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j. Defence counsel must have no discussion about the case with either coverage
counsel; and

k. Counsel must provide identical and concurrent reports to the insured and both
insurers regarding the defence of the main action. [Emphasis added.]

[168] The Court of Appeal concluded as follows:

[116] Given the multiple conflicting interests, this protocol and the safeguards
it provides, albeit not without any concerns, recognize the legitimate interests of
both the insured and the insurers and address the concern that AIG may abuse its
right to defend and settle to the prejudice of the insured.

d. The right to associate in the defence

[169] Brockton and Markham deal with insurers who had a duty to defend and a right to instruct
counsel. They do not discuss the situation of an insurer who wants to associate in the defence, but
not direct or control the defence.

[170] An insurer’s right to associate in the defence has not been discussed in any detail in the
case law. This right has been found to include considering the insured's position during the defence
of the claim and the negotiations of the settlement, and the opportunity to give input: see Sport
Mart Discount Superstores Inc. v. Safeco Insurance Co. of America, 1992 CanLI1 297 (B.C. S.C.).
Given a quasi-total absence of analysis of this right in the case law, there is no authority discussing
the issue of bias or conflict in the context of the right to associate in the defence as opposed to the
context of the duty to defend.

[171] The Oxford dictionary defines input as “time, knowledge, ideas, etc. that you put into work,
a project, etc. in order to make it succeed; the act of putting something in.” Success may mean
different things to different people, including an insured and an insurer.

[172] While I agree with the Non-DRA Insurers that an insurer who merely seeks to associate in
the defence does not direct/control the defence, it should be recognized, in my view, that the
opportunity to give input constitutes an opportunity to try to influence the direction of the defence
based on the insurer’s views of how the defence should be conducted. However, given the
conclusion that I reach below regarding the provision of Privileged Defence Information, I do not
need to decide on this Application whether a reasonable apprehension of conflict on the part of
counsel could arise in the context of an insurer exercising a right to associate in the defence.

[173] I will now address the main contentious points between the Applicants and the Non-DRA
Insurers with respect to the proposed DRA.

e. Conflict of interest based on the use of privileged information

[174] As stated above, the Non-DRA Insurers’ position is that they do not have a coverage-based
conflict (which they refer to as “bias-based”). They argue that an early reservation of rights
regarding coverage does not automatically give rise to a conflict. Further, and in any event, they
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argue that there cannot be a reasonable apprehension of coverage-based conflict with respect to an
insurer who does not control the defence as such an insurer cannot steer the defence in the insurer’s
favour.

[175] Idisagree with the Non-DRA Insurers’ position. The insurers’ reservations of rights in this
case are based, at least in part, on conduct of the insured that is in issue in the Underlying Claims,
e.g. reservations regarding intentional acts. As stated above, this kind of reservation of rights has
been found to give rise to a reasonable apprehension of conflict of interest entitling the insured to
independent counsel at the insurer’s expense: see Brockton at paras. 42-43, 47; Glassford v. TD
Home and Auto Insurance Co., 2009 CanLII 10397, 94 O.R. (3d) 630 at paras. 28, 30-31 (Ont.
S.C.J.); Coakley v. Allstate Insurance Company of Canada, 2009 CanLII 22549 at paras. 31-34
(Ont. S.C.J.).

[176] Do these reservations also give rise to a reasonable apprehension of conflict with respect
to insurers who do not control the defence, i.e. insurers who associate in the defence or merely
reimburse defence costs? In my view, they do, unless measures are implemented to protect
Privileged Defence Information (i.e. information subject to litigation privilege and/or solicitor-
client privilege).

[177] As apreliminary matter, I note that it would not be logical for an insurer who does not have
the main duty to defend and does not direct the defence to be able to receive more information
than the insurer who does, for the reason that the former cannot steer the defence while the latter
can. Insurers who play a smaller role in the conduct of the defence should not get more information
than insurers who have larger responsibilities and rights in this regard. This would be inconsistent
with the purpose for which the information is provided, i.e. the conduct of the defence.

[178] While concerns regarding “steering the defence” are often raised in the case law dealing
with the issue of conflict, these are not the only concerns that can give rise to a reasonable
apprehension of conflict of interest. I note that in Brockton, the Court of Appeal refers at paragraph
33 to the decision of the Supreme Court of Canada in MacDonald Estate v. Martin, [1990] 3 S.C.R.
1235, which deals with conflicts of interest arising out of the possession of confidential information.

[179] As stated by the Supreme Court of Canada in Canadian National Railway Co. v.
McKercher LLP, 2013 SCC 39 at para. 23, “[t]he law of conflicts is mainly concerned with two
types of prejudice: prejudice as a result of the lawyer’s misuse of confidential information obtained
from a client; and prejudice arising where the lawyer “soft peddles’ his representation of a client
in order to serve his own interests, those of another client, or those of a third person.” While I
accept that by not controlling the defence, the Non-DRA Insurers will not be able to “steer the
defence” or “soft peddle” the representation of the insured in order to serve their own interests,
this does not mean that there cannot be a conflict of interest in relation to the use or misuse of
confidential information.

[180] I agree with the Applicants that an insurer’s request for disclosure of Privileged Defence
Information that will cover issues with respect to which the insurer and insured are adverse in
interest (e.g., allegations of intentional acts), which information the insurer can then use against or
to the detriment of the client/insured, places defence counsel in a conflict of interest. As stated



Page: 49

above, the lawyer appointed to defend the insured must represent and act on behalf of the insured
with the utmost loyalty and in the insured’s best interest. By being asked to provide Privileged
Defence Information to Non-DRA Insurers, which information the lawyer knows could be used
for purposes unrelated to the defence and to the detriment of the insured, the lawyer is being put
in a situation of conflict that is contrary to his duty of loyalty to the insured. This conclusion
applies to both Non-DRA Insurers who associate in the defence and those who merely reimburse
defence costs as the conflict arises out of the provision of Privileged Defence Information to
insurers who are adverse in interest.

[181] While the discussion in Brockton was focused on the kind of conflict that was required
before an insurer could be forced to surrender control of the defence, the decision of the Court of
Appeal in Markham shows that the court can impose measures to alleviate concerns regarding
conflicts even in a situation where the alleged conflict does not justify removing an insurer from
the defence completely. See Markham at paras. 103-104, 108, 116, 120-121 and Family and
Children’s Services of Lanark, Leeds and Grenville v. Co-operators General Insurance Company,
2021 ONCA 159 at paras. 106-107. Thus, the fact that the conflict in issue in this case relates to
a reasonable apprehension of misuse of confidential information as opposed to a reasonable
apprehension that the insurer will attempt to steer the defence does not mean that the conflict
should not be addressed and that measures should not be taken to alleviate it.

[182] In light of the foregoing, I conclude that there are both party-based conflicts (which are
admitted) and coverage-based conflicts in relation to the Non-DRA Insurers, and that while the
Applicants are not seeking to appoint independent counsel in this case, it is important to recognize
the conflicts of interest at play so as to put in place appropriate mechanisms to minimize such
conflicts and provide meaningful protections to all involved: see Markham at para. 104.

J. Alleged duty to disclose Privileged Defence Information

[183] The Non-DRA Insurers argue that the insurance policies (including the duty to cooperate
found in them) and/or the insured’s duty of good faith require that the insured provide to insurers
who do not have a duty to defend Privileged Defence Information that the insurers can then freely
use for the purpose of coverage assessment. However, they have not cited any authority in support
of this position.

[184] Pursuant to the reciprocal duty of utmost good faith, the insured has the duty to disclose
material facts, including significant developments in the litigation and information which might
void the insured’s coverage. However, there is no authority for the proposition that this duty to
disclose extends to communications related to these facts that are subject to litigation privilege
and/or solicitor-client privilege. =~ While the DRA intends to protect these privileged
communications, the Applicants have acknowledged that the facts underlying such
communications are not privileged. Thus, if material, such facts must be disclosed to the insurers.
If these facts are not covered by the definition of “coverage reporting” in the DRA, they would
still need to be disclosed to the insurers under the DRA as the DRA provides that it does not modify
or restrict any obligations owed under the insurance policies.
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[185] Therefore, it is my view that the law regarding the duty of good faith does not assist the
Non-DRA Insurers in this case.

[186] In any event, I note that restrictions have regularly been imposed by the courts with respect
to the information that can be provided to insurers in a situation of conflict of interest, and how
such information should be provided, despite the existence of the duty of good faith. This confirms
that there is no overriding right to litigation information that can be used without limit and for any
purpose, no matter the circumstances. For instance, the Court of Appeal in Markham ordered that
the handlers for coverage issues be different from the handlers for liability issues, and that the files
of one handler could not be accessed by any other handler. See also Mori-Vines Inc. et al v.
Northbridge General Insurance Corporation, 2017 ONSC 5718 at para. 100. Thus, the scope of
the duty of disclosure can be affected by conflicts of interest. This recognizes, in my view, that
the duty of good faith is a reciprocal one, and that an insurer cannot benefit from its conflicted
position.

[187] The Respondents rely on Coco Paving Inc. v. Willms & Shier Environmental Lawyers LLP,
2019 ONSC 6857 (“Coco Paving”) for the proposition that there is a duty to disclose privileged
information — in that case, a memorandum prepared by counsel strategically assessing the insured’s
defence — to the insurer. In my view, Coco Paving does not apply to the circumstances of this
case. Among other things:

a. The motion judge found that the memorandum in issue was sent to the insurer
pursuant to the insured’s instructions: para. 123. He also found that the lawyer did
not divulge confidential information without instruction from the insured: para.
106.

b. Coco Paving dealt with a situation where there was only one insurer, and that
insurer had a duty to defend and was covering the defence costs. The motion judge
found that both the insurer and the insured were clients of the lawyer, and the lawyer
owed duties to both: paras. 100-101. Here, the Non-DRA Insurers are not going to
be clients as they merely wish to associate in the defence, and not control/conduct
the defence.

c. The motion judge found that there was no conflict of interest in that case: para. 105.
There were no coverage issues in Coco Paving, i.e. there were no issues as to
whether the claims were covered under the policy. Further, there were no party-
based conflicts (i.e. only one insured was involved in the litigation).

[188] In light of the foregoing and the conflicts of interest in this case, I conclude that it is
appropriate for the DRA to require “split-handling” between coverage and defence, and to provide
for different levels of disclosure for each activity. I reiterate that the DRA expressly states that it
does not modify or restrict any obligations owed under the insurance policy. Thus, in certain
circumstances, the insured may need to “beef up” its coverage-side reporting so as to meet its
obligation to cooperate and its duty of good faith. However, it is not possible to determine in the
abstract when this might be required.
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[189] This leads me to the issue of whether the ethical screens or split-file protocols proposed by
the Non-DRA Insurers are adequate.

g. Adequacy of the ethical screens proposed by the Non-DRA Insurers

[190] All the Non-DRA Insurers have implemented ethical screens to deal with party-based
conflicts since they insure more than one defendant in the Underlying Claims. QBE, Markel and
AIG have not implemented ethical screens to deal with coverage-based conflicts.” For the reasons
stated above, they must do so in order to alleviate the reasonable apprehension of conflict of
interests outlined above. In addition to splitting its internal files between insureds, Chubb has
implemented split-handling between coverage and defence, but only at the handler level. The
sufficiency and adequacy of the ethical screens/split-file protocols implemented by the Non-DRA
Insurers are disputed by the Applicants.

[191] The main issue before me is whether it is appropriate for the Non-DRA Insurers’ ethical
screens to be limited to handlers at the lower levels or whether they should include all persons who
receive and have access to Privileged Defence Information.!® In my view, in light of the
circumstances of this case, ethical screens limited to handlers are inadequate.

[192] In order to illustrate some of the issues raised by the Non-DRA Insurers’ split-file
protocols, I include the chart below which shows how Chubb has split its internal files:

OTHER INSURED INVOLVED IN
ACTIVITY LOBLAW THE UNDERLYING CLAIMS

DEFENCE A reports to B who reports to L D reports to C who reports to b

COVERAGE | Creportsto L B reports to L

[193] Thus, persons B, C and L are on both sides of the “screen” between the two insureds, and
they are all involved with defence and coverage issues. Person L has access to all the information,
both defence and coverage, for all insureds. Persons B and C have access to the information of
the two insureds involved in the Underlying Claims, but they receive or have access to defence
information for one insured and coverage information for the other insured. I also note that person

° While AIG argued that its proposed protocol had been accepted by Ontario courts in the past, including
in Markham, 1 note that the protocol ordered in Markham included split-handling between coverage and
defence, which is not the case with the protocol proposed by AIG in this Application.

10 Based on the evidence before me, it appears that this issue does not apply to QBE because QBE’s
proposed protocol provides that Privileged Defence Information will only be received by or available to
persons designated as authorized representatives, and no-one else. However, QBE’s proposed protocol
does not provide for an ethical screen to deal with coverage-based conflicts.
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L’s “authority level” is $4 million and her superior’s authority level is $6.5 million, which is
significantly lower than the limits of liability under the relevant policies issued by Chubb. Chubb’s
Canadian authority is capped at this amount, and decision-making above this amount would
involve Chubb senior management in the U.S.

[194] In my view, the Non-DRA Insurers’ split-file protocols do not operate like ethical screens
and do not constitute reasonable measures to ensure that no disclosure will occur between the
separated two sides, be they two different insureds or defence and coverage. If the same persons
are on both sides of the screen, or if the information can quickly and easily flow to one person who
has access to information on both sides and can make decisions affecting both sides, then the
ethical screen is inadequate and inefficient and fails to fulfill its raison d’étre.

[195] The kind of “split-file” protocol that applies only at the adjuster or handler level may be a
practical solution in a case involving small amounts that do not or are unlikely to exceed the
settlement authority of the adjuster. Here, however, we are dealing with a number of class actions,
potentially seeking billions of dollars in damages, with very significant defence costs. In light of
the size of the exposure, it is my view that robust ethical screens are important in order to alleviate
the conflicts and concerns identified above — the larger the exposure, the stronger the interest and
the motivation to seek to reduce/eliminate one’s exposure.

[196] The Non-DRA Insurers argue that there is no evidence that their employees will misuse or
abuse the information received. They rely on their codes of conduct (none of which are in
evidence), and argue that their employees are professionals who honour their employers’ codes of
conduct and that there is no evidence to the contrary. This is neither compelling nor sufficient.
First, the appropriate legal test is a reasonable apprehension of conflict, not an actual, proven
conflict. Second, I note that lawyers are, similarly, professionals with ethical obligations, but,
nevertheless, stringent ethical screens are imposed on them to protect their clients’ confidential
information when they are in a situation of conflict of interest. In my view, the following passage
from MacDonald Estate v. Martin, [1990] 3 S.C.R. 1235 at 1259, 1263, while drafted in the context
of a lawyer’s conflict of interest, also applies to the current context:

In dealing with the question of the use of confidential information we are dealing
with a matter that is usually not susceptible of proof. As pointed out by Fletcher
Moulton L.J. in Rakusen, “that is a thing which you cannot prove” (p. 841). I
would add “or disprove”. [...]

A fortiori undertakings and conclusory statements in affidavits without more are
not acceptable. These can be expected in every case of this kind that comes before
the court. It is no more than the lawyer saying “trust me”. This puts the court in
the invidious position of deciding which lawyers are to be trusted and which are
not. Furthermore, even if the courts found this acceptable, the public is not likely
to be satisfied without some additional guarantees that confidential information will
under no circumstances be used. [...]

[197] T also reject the Non-DRA Insurers’ argument that the DRA will prevent them from
complying with their statutory and regulatory obligations and setting appropriate financial
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reserves. This argument is seriously undermined by the fact that: (a) a number of other insurers,
who are bound by the same requirements, have signed the DRA or a similar agreement; and (b) in
cases where independent legal counsel is appointed, the insurer does not have access to Privileged
Defence Information to deal with reserves, regulatory requirements, etc. Further, this argument
was not supported by any concrete and specific evidence. Witnesses put forward by some of the
Non-DRA Insurers acknowledged that the documents prepared to set appropriate financial reserves
or to obtain authority are short (from one or two paragraphs to a page or two) and they “don’t get
into the substantive discussion of the evidence or provide detailed reports on opinions from
lawyers.” They are high-level documents that set out the conclusions reached by the handler or
the author of the document. I also note that the DRA contemplates the provision of reserve reports
to support a reserve or payment request in excess of the authorized representatives’ financial
authority.

[198] Thus, it is my view that, as required by the DRA, the Non-DRA Insurers must maintain
ethical screens that ensure that Privileged Defence Information is not received by or available to
any person or entity other than the designated authorized representatives, who cannot have any
involvement with respect to the defence of any other defendants in the Underlying Claims or the
assessment or determination of coverage issues. I find that the DRA strikes the right balance
between the rights of the insureds and the insurers.

C. CONCLUSION

[199] In accordance with these Reasons, the Applicants’ Application is granted in part and
Markel’s Application is dismissed. As stated above, if counsel cannot agree on the specific relief
that flows from the conclusions above, they can contact my assistant to schedule a case conference
with me.

[200] If costs cannot be agreed upon, the Applicants shall deliver submissions of not more than
five pages (double-spaced), excluding the bill of costs, by February 7, 2022. The Respondents
shall deliver their submissions (with the same page limit) by February 21. 2022. The Applicants
can deliver reply submissions (with the same page limit) by February 28, 2022.

[201] When the parties are ready to schedule the hearing of the Application as against Teva and
its insurers, counsel should contact my assistant to schedule a case conference with me.

Vermette J.

Released: January 19, 2022



